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The coronavirus pandemic and the issues of lockdown,
the easing of restrictions, vaccine manufacturers and
immunisation strategies continue to dominate the media.
The German Government and the OECD have responded
with regulatory changes and in this issue of our news-
letter we have outlined three of these revisions. For the
Key lIssue in this edition, we have however selected
non-financial reporting, which — against a backdrop
of sustainability and social responsibility — is increasingly
growing in importance and not just for large companies
but also for those in the Mittelstand sector. To this end,
in the Accounting & Finance section, we report on cur-
rent developments that also follow the trend towards
sustainable finance and taking greater account of the
so-called ESG factors (environmental, social and gov-
ernance).

The first report in the Tax section deals with the ques-
tion of if and under what circumstances an employee’s
home office could create a permanent establishment
for the employer. Here it is possible to discern a gen-
eral tendency towards the presumption of a permanent
establishment. Although, the OECD has clarified that in
the case of an increase in working from home prompted
by the pandemic there should be no presumption of a
permanent establishment. The OECD’s legal interpre-
tation should also be noted in our second contribution in
the Tax section. This concerns the area of transfer pric-
ing where there could be upheavals due to the impact
of coronavirus. Here, when certain criteria are met, the

OECD has opened up the possibility of retrospective
adjustments.

The first report in the Legal section likewise had the poten-
tial to be highlighted in our Key Issue section because
it concerns plans for the sweeping reforms to German
partnership law and for according the partnership its
own legal personality. The Federal Government’s draft law
in this respect, presented on 21.1.2021, includes among
other things nothing less than a revision of the legislation
in respect of the GbR (acronym for Gesellschaft blrger-
lichen Rechts, a partnership under German civil law) and
the introduction of a company register for GbRs (registra-
tion option).

Subsequently, we turn once more to the context of coro-
navirus. In this connection, lawmakers have given ten-
ants some breathing space — however only under specific
conditions and only to a certain extent.

In the next article after that, we take a look at a new occu-
pation that has been created within the framework of dig-
italisation, namely, crowdworking. The Federal Labour
Court recently discussed the principles under employ-
ment law for classifying such work.

We hope that you will find the information in this edition
to be interesting.

Your Team at PKF



Contents

Tax

Will coronavirus cause the home office to become a
permanent establishment ? ........ccccocvieee i, 4

OECD guidance on the coronavirus implications for
transfer PriCing .vv.vvvvveveiiii e 5

Accounting & Finance

Non-financial reporting — Rising importance in the context
of sustainable fiNaNCe ........cccvvvviiviiiie, 7

Legal

On the horizon — The modernisation of German partner-
SHIPD IAW . 10

Key Issue

Non-financial reporting —
Rising importance in the
context of sustainable finance

Adaptation of rental payments due to COVID-19-in-
dUCEd MEASUIES ...coceeeiiiiiiii 12

Classification under employment law of crowdworkers
in the case of control methods typical for employees .. 12

In Brief

Pension provisions — Salary sacrifice arrangements where
there is a sole shareholding managing director ............ 14

Corporate advertising on private cars — When do
employees (not) have to pay tax on the money they
FECEIVET ittt 15

Foreign currency transactions — Currency hedging
gains may be almost tax-free ...........ovvvviiiiiiininnnnnn. 15



PKF NEWSLETTER 02]21

WP/StB [German public auditor/ tax consultant] Dr Matthias Heinrich

StB [German tax consultant] Stephan LUneburg

Will coronavirus cause the home office to
become a permanent establishment?

In view of the global pandemic, in some cases,
employees are working exclusively from a home
office (HO). If an employee lives in another country
then the company will have to deal with the issue of
if and when a permanent establishment with tax con-
sequences is created in another country.

1. Basic classification

Generally, the question as to whether or not a home
office (HO) creates a permanent establishment can only
be determined via an overall assessment of the national
regulations of the respective individual countries and of
the international regulations (including double taxation
agreements as well as OECD pronouncements) and,

thus, would have to be examined separately for each
country.

If the work that is performed for a company is place-spe-
cific and has a degree of constancy then a permanent
establishment could be deemed to exist if the employer
had sufficient authority to dispose over the place. Accord-
ing to settled case-law, this would not normally be the
case for an HO, unless the employer has been granted
an actual or legal possibility in this respect.

Please note: If the service that is provided for the com-
pany is ‘merely’ preparatory in nature or constitutes an
ancillary activity, even then the HO would not normally
become a permanent establishment.




2. Exceptions: agency permanent establishments
and permanent establishments as the place of effec-
tive management

However, the situation would be different if it involved per-
sons who, in relation to third parties, were authorised to rep-
resent the company and conclude contracts. In such a case,
the HO could create a so-called agency permanent estab-
lishment. If a company’s management works exclusively or
almost exclusively in an HO then the place of management
could have been shifted to the HO and would constitute a
permanent establishment for each managing director.

Please note: In both these cases — an agency permanent
establishment and a permanent establishment as the place
of effective management — business facilities are not required
to create a legal basis for a permanent establishment.

3. Tax consequences when the HO is classified as a
permanent establishment

If the HO becomes a permanent establishment across a
border then this would result in tax liability in the foreign
country via the permanent establishment prerogative —
with the risk of double taxation. Moreover, there are obli-
gations in respect of registration and tax declaration in the
foreign country with separate determination of income for
each permanent establishment.

4. The trend and changes due to the coronavirus

In recent times, it has been possible to discern a trend
with respect to the question of whether or not a perma-
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nent establishment exists, namely, that the power of dis-

position requirement is no longer taken into account. The

commentary on the OECD model, from 21.11.2017, (still

currently applicable, please see: https://doi.org/10.1787/

mtc_cond-2017-en) identified, for the first time, the con-

ditions under which an HO could constitute a permanent

establishment. This would be the case

» if employees regularly or continuously use an HO
when instructed to do so by the employer, or

» if no office is made available to them even though this
is required for the activity.

Last year, in a circular from 3.4.2020, the OECD pub-
lished a policy response to the changed circumstances in
the work environment; in this, the OECD stated that, con-
sidering the extraordinary nature of this global pandemic,
working temporarily or permanently from a home office
for the purpose of reducing contacts and, thus, for public
health reasons would not generally create a permanent
establishment because a pandemic is, in principle, a case
of force majeure.

Please wile

[t should be noted that the OECD’s statements
have no legally binding effect. Generally, HOs

will however become increasingly important for
cross-border taxation even in the post-coronavi-
rus future. Therefore, we will have to await further
developments when the pandemic over.

WP/StB [German public auditor/ tax consultant] Daniel Scheffbuch / Luca Gallus

OECD guidance on the coronavirus implications

for transfer pricing

It is essential for businesses that operate interna-
tionally to continuously examine the transfer pric-
ing rules. New situations such as, in particular, the
current coronavirus pandemic will give grounds for
reviewing and adjusting transfer prices. The OECD
recently responded to the pandemic and published
extensive guidelines on the consequences for deter-
mining transfer prices.

1. Implementation

The OECD, in its circular from 18.12.2020, specified the

application of the arm’s length principle and the OECD
Transfer Pricing Guidelines to situations that may arise
or be exacerbated in the context of the COVID-19 pan-
demic. The circular includes a discussion of, among
other things, the following four pandemic-related subject
areas.

2. Comparability analysis
For many companies the economic changes due to the

coronavirus crisis impede comparability between the his-
toric figures and the 2020 financial figures. To this end, the
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OECD recommends a transaction-based case-by-case
analysis. To provide help during the coronavirus crisis the
OECD allows comparisons with budgeted values in order
to determine plausibility. Furthermore, loss-making com-
parables would also generally be accepted and transfer
prices may be calculated on the basis of the outcome
testing approach (instead of the price setting approach,
which is the preferred alternative in Germany). It is more-
over possible to retrospectively adjust transfer prices or to
use several transfer pricing methods.

Please note: By contrast, the OECD strongly advises
against using financial figures from the financial crisis as a
basis for comparability since this is not comparable with
the coronavirus crisis.

3. Allocation of pandemic-induced losses
When dealing with losses, a distinction generally has to

be made between losses caused by the coronavirus cri-
sis and losses arising irrespectively of or only indirectly
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in connection with the coronavirus pandemic, e.g., as a
result of declining demand.

To this end, the OECD provides for losses within a group
of companies to be allocated on the basis of a functional
and risk analysis. The coronavirus crisis has, in particular,
huge repercussions for the risks associated with demand,
supply chains and production shutdowns as well as for
financing risks. Specifically, the risks that have persisted
since the beginning of the coronavirus crisis could be
compared with the risks prior to the coronavirus crisis and
then reassessed. Entities that perform routine functions
will be allowed to generate losses, too, in the short term.

4. Treatment of government assistance programmes

In the course of the coronavirus crisis, companies were
and/or will be given support through various assistance
programmes, €.g., short-time work schemes, lending,
investment grants or tax breaks. Such benefits have to
be examined on a case-by-case basis to determine if they



reduce the cost base or increase sales and/or should be
treated as extraordinary income.

Please note: Furthermore, when carrying out the transfer
pricing analysis you should check if the measures have an
effect on pricing because the benefits are passed on to
customers or suppliers, and for how long the measures
will last.

5. Advance pricing agreement procedure

Even in times of economic crisis, arrangement agree-
ments generally continue. Consequently, despite the
coronavirus crisis, advance pricing agreements that have
already been concluded have to be complied with. Nev-
ertheless, there has to be a case-by-case review as to
whether or not the agreed conditions are being breached
because of the changed market situation. It is recom-
mended that you seek dialogue with the fiscal authority

ACCOUNTING & FINANCE
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early on if it is foreseeable that the underlying assump-
tions are no longer appropriate.

Owﬂoolf/

Against the background of these developments,
you should check to see in which areas a “coro-
navirus-induced” need to make adjustments
could arise. Pointers for a structured approach
were already discussed in the 12/2020 issue of

the PKF newsletter. Appropriate focus areas are
accordingly:
changes to target profit margins for entities that
perform routine functions,
adjustments to regular royalty payments and
intragroup service charges as well as
aspects of safeguarding liquidity and financing.

WPin [German public auditor] Julia Horl / Sebastian Vor
Non-financial reporting — Rising importance in the
context of sustainable finance

Non-financial reporting is growing in importance in
the public perception of annual reporting by compa-
nies. The coronavirus pandemic and climate change
are increasingly widening the focus on social and
regulatory aspects, too. There is less tolerance for
non-sustainable operations than ever before.

1. Sustainable finance
1.1 Concept of sustainable finance

‘Sustainable finance’ is generally understood as a ‘sus-
tainable financial industry’ and ‘sustainable funding’ that
are not guided solely by quantitative economic criteria,
but instead, increasingly also by different sustainability
aspects. This includes reducing damage to the envi-
ronment and the climate, promoting social participation
and sustainable corporate governance. Based on these
aspects it is possible to discern that the term ‘sustaina-
ble finance’ is a metaconcept that encapsulates related
terms such as ‘green finance’, ‘climate finance’ and ‘car-
bon finance’.

1.2 The EU’s endeavours

While the evolution of corporate reporting requirements
has indeed also embraced NGO activities, however, it
does particularly track the current endeavours by the
EU to guide substantial financial assets into sustainable
investments. The EU is thus attempting to increasingly
include in its guidance those high-profile issues that are
being discussed on which it is discernible that future gen-
erations will place higher importance.

1.3 An explanation of ESG factors

The so-called ESG factors make it possible to differen-
tiate between a corporation’s sustainability-related busi-
ness areas as follows:

» Environmental - this refers to those factors that stand
for the prevention of environmental pollution or envi-
ronmental risk as well as for energy efficiency targets.

» Social — the spheres that fall within this category
include ones such as occupational safety, health pro-
tection, social engagement and diversity.
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» Governance - this term is understood to mean sus-
tainable corporate governance that combines, in par-
ticular, related individual fields such as determining
company values as well as management and moni-
toring processes.

2. Influences on reporting in corporations

External reporting by corporations is increasingly moving
away from pure financial reporting towards more compre-
hensive reporting that likewise places special emphasis
on the consideration of ESG factors within the scope of
non-financial reporting.

This therefore takes into account the current development
whereby the various target readers of external corporate
reports (stakeholders) have a growing interest in corpo-
rations that are managed transparently and sustainably.

There is demand for information on the effects that arise
in the corporations when complying with the ecological,
social and regulatory requirements.

Corporations should thus expand their reporting to
include the direct and indirect effects of such require-
ments on the corporation and its environment. The
starting points for the respective non-financial report-
ing are the existing concepts at the corporation and the
established processes as well as their implementation.

Please note: In the context of reporting, corpora-

tions should pay particular attention to the reputational

impact. For example,

» business activities in certain regions and with par-
ticular contractual partners, or

» products or services that are considered to be prob-
lematic from a sustainability perspective



could negatively affect the reputation of a corporation.

The measures that have to be taken in respect of non-fi-
nancial reporting thus result from the imperative to forge
positions in future markets, whether directly vis-a-vis
environmentally conscious customers, or indirectly in
relation to investors and shareholders who are increas-
ingly measuring the value and/or future performance of
a global corporation on the basis of ESG criteria. For
example,

» enhancing transparency through sustainability
reporting can help to improve the competitive posi-
tion and

» expanding non-financial reporting can increase the
attractiveness of the respective corporations as
employers or as business partners.

For this reason, voluntary non-financial reporting, or
going above and beyond the legal requirements should
also be considered here.

3. CSR Reporting

The EU had already responded to this paradigm shift
in reporting in 2014 and with its CSR Directive (Cor-
porate Social Responsibility) had obliged certain capital
market-oriented companies and large financial service
providers to prepare non-financial reports. Germany
transposed the Directive into national law with the CSR
Directive Implementation Act (CSR-Richtlinien-Um-
setzungsgesetz, CSR-RUG). This has been applicable
to management reports since the 2017 financial year.

The CSR-RUG affects capital market-oriented compa-
nies (Section 264d of the Commercial Code [Handels-
gesetzbuch, HGB]) and corporate groups (Section 293
HGB) averaging more than 500 employees during the
financial year (Art.19a and Art. 29a CSR Directive) as well
as financial service providers; these entities now have to
include non-financial issues, such as the environment,
employees, social matters, human rights, anti-corrup-
tion/bribery as well as diversity, in their reports.

The reporting on these issues can be either integrated
into the management report at various points, or pre-
sented in a separate section, or published in a self-con-
tained non-financial report in the Federal Gazette (Bun-
desanzeiger), or on the company’s website.

However, internationally there is a lack sufficient com-
parability as there is no standard criteria catalogue that
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could provide guidance on the content and nature of
the reporting. International institutions such as, e.g., the
IIRC (International Integrated Reporting Council) have
already recognised this and it can thus be assumed that
there will be other regulations in this area.

Please note: Empirical studies have indeed shown that
those responsible for preparing a company’s annual
financial statements are increasingly focusing on the
non-financial reporting. Yet, this part of the reporting
frequently falls short of the expectations of many inves-
tors because little information is included on, for exam-
ple, CO2 emissions, the issue of inclusion or the appro-
priateness of wages and salaries.

4. Important for the Mittelstand sector, too

Currently, the statutory obligation to prepare a non-fi-
nancial report admittedly only directly affects the
above-mentioned (few) large capital market-oriented
companies as well as financial service providers. While
medium-sized enterprises have thus hitherto not been
directly affected by CSR reporting, nevertheless, the
respective reporting done on a voluntary basis could
have a positive impact on investors’ perceptions.

It should also be noted that for medium-sized enter-
prises that have been integrated into group structures,
if a statutory obligation exists for their parent companies
then this will extend to such enterprises because non-fi-
nancial information will then be internally requested.

Given that strong sustainability is anyway very fre-
quently already a distinguishing feature of the organisa-
tional culture of medium-sized enterprises in particular
— especially in the case of family enterprises that wish
to ensure the continued existence and growth for future
generations in this way -, in many cases, the basis
for expanding the reporting activities will accordingly
already be present.

Pocomamendadlion

Therefore, for medium-sized enterprises it could
be a perfectly sensible course of action to veer

from a traditionally cautious information policy
and take an in-depth look into CSR issues even
without being legally obliged to do so. Further-
more, capital providers are increasingly attaching
importance to the respective information.
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RA/StB [German lawyer/tax consultant] Frank Moormann

On the horizon — The modernisation of German

partnership law

The revision of German partnership law has been
on the political agenda for a long time already. Now,
however, the first milestone has been achieved - the
German Federal Government presented a draft of
the Act on the Modernisation of Partnership Law on
20.1.2021. The draft was based on the proposal from
the Expert Committee (the so-called Maurach draft)
and is presented in the next section.

1. An introduction to and overview of the regulatory
areas

Many companies — especially small and medium-sized
as well as those managed by liberal professionals — are
organised in the legal form of a partnership. The reason
for this is frequently the greater flexibility when com-
pared with corporations; however, sometimes tax-driven
motives are also behind the decision.

The key elements of the draft Act on the Modernisation of
Partnership Law are:

» arevision of the legislation in respect of the GbR (acro-
nym for Gesellschaft biirgerlichen Rechts, a partner-
ship under German civil law) (registration option);

» generally opening up commercial partnerships for the
joint practice of liberal professions;

» regulations for dealing with partners’ resolutions that
are defective

2. Revision of the legislation in respect of the GbR

A partnership under German civil law (GbR, or also called:
a BGB [Blrgerliches Gesetzbuch, or Civil Code] partner-
ship) is the basic form for all partnerships. Its legal capac-
ity was a matter of dispute for many years and then, in
2001, the Federal Court of Justice confirmed that GbRs
did have legal capacity.

2.1 Two variant legal forms
In future, the partners will be able to choose whether the

GbR, as a partnership with legal capacity, should engage
in legal transactions, or whether this legal from should

merely serve the purpose of organising the relationship
of the partners to each other ((undisclosed) partnership
without legal capacity). Only a GbR with legal capacity
would be able by itself to exercise rights and be subject to
obligations and have its own partnership assets.

2.2 Registration option

A GbR that accordingly has legal capacity could then be
registered in a new Company Register (Gesellschaftsregis-
ter) maintained by the competent local court (Amtsgericht).
Registration would then have to be indicated by means of
a name suffix (e.g., eGbR [eingetragene Gesellschaft bir-
gerlichen Rechts, or registered partnership under German
civil law]) While registration would be voluntary, neverthe-
less, it would be required for certain legal transactions
such as, e.g., a reorganisation in accordance with the
German Reorganisation Act, the acquisition of sharehold-
ings in other companies or of properties. For the latter, the
requirement according to which, besides the GbR, all the
names of the partners have to be listed in the land register
would then cease to apply in the future.

Please note: However, registration would not change
anything with respect to either the partners’ unlimited
personal liability to the extent also of their private assets,
or the transparent taxation as a partnership.

3. Commercial partnerships for liberal professionals

The draft law provides for the legal forms of commer-
cial partnerships (OHG [German ordinary partnership],
KG [German limited partnership] and GmbH & Co. KG
[German limited partnership with a limited company as
general partner]) also to be opened up in the future for
the joint practice of liberal professions if the professional
practice regulations so permit. The German Federal Gov-
ernment has already provided for the respective opening
up for lawyers, tax consultants and patent attorneys in a
parallel draft law. Such professionals could then achieve
a more extensive limitation of liability than with a Partner-
schaft mbB (a partnership with limited professional liabil-
ity) without having to forgo the tax advantages of part-
nerships. For other liberal professionals (e.g., physicians,



architects) the opening up would have to be implemented
at the level of the federal states.

However, it would still not be possible to hold straight
equity investments in professional practice companies; in
this respect there would be no change in the active col-
laboration requirement.

Please note: It is envisaged that the requirement that the
name of a partnership has to include at least the name of
one partner will cease to apply for professional partnerships
in the future, almost like a kind of small compensation.

4. Laying down legal rules relating to defective res-
olutions

To-date, German partnership law has contained no provi-
sions in respect of dealing with partners’ resolutions that
are defective. A legally erroneous resolution is therefore
normally null and void if the partnership agreement does
not provide for any different regulations.

Now, separate rules relating to defective resolutions —
based on German stock corporation law — will be codified
for commercial partnerships, at least. Accordingly, viola-
tions of the law or the partnership agreement would, in
principle, only result in the contestability (i.e., provisional
validity) of the resolutions. Challenges to resolutions could
then be brought by means of a claim before a district court
(Landgericht) that has to be filed within three months after
notification or becoming aware of the resolution.
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Nevertheless, particularly serious violations would still
result in the resolution having to be regarded as null and
void from the outset. This would be the case if the con-
tent of the resolution violated legal provisions where it was
not possible for the partners to waive compliance. This
could be construed as referring to violations that affect
core areas for the partners such as, for example, the right
to participate in a meeting of the company partners.

The new legal rules relating to defective resolutions would
not apply to GbRs or partnerships without further action.
Although the partners could agree to these in the partner-
ship agreement.

It is generally true to say that, even after the modernisa-
tion, the flexibility that the legal form of a partnership pro-
vides would remain unaffected to a large extent and that
most of the regulations would be dispositive, i.e., may be
altered by agreement of the partners.

0villook

Since it is likely there is consensus across the board
that partnership law basically needs to be mod-
ernised it is hoped that this Act can still be passed

before the end of the current legislative period in
the autumn. Even if this is the case, this Act would
however only come into force on 1.1.2023 in order
to give the competent courts time to set up the new
electronic Company Register.
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RA [German lawyer] Andy Weichler

Adaptation of rental payments due to COVID-19-

induced measures

To mitigate business closures during the pandemic,
German lawmakers have decided to bolster the nego-
tiation options of commercial tenants and lessees. To
this end, a Section 7 has been added to Art. 240 of the
Introductory Act to the Civil Code (Einfiihrungsgesetz
zum Birgerlichen Gesetzbuch, EG-BGB).

1. New regulations

Since 1.1.2021, there has now been a legal presumption
that the circumstances forming the basis of a contract
will be deemed to have significantly changed within the
meaning of Section 313 of the German Civil Code if a
business activity in rented or leased premises is prohibited
because of the government’s measures for combating the
COVID-19 pandemic. This shall apply even if the business
operation is subject “merely” to considerable restrictions.
Should a closure ensue then the tenant may become enti-
tled to an adaptation of the contract if it is deemed that
there is interference with the basis of the contract.

This however does not mean that the rent may be auto-
matically deferred, or alternatively that only a reduced rent
has to be paid. Rather, the question that has to be asked
is what would the parties have agreed if they had fore-
seen this interference. Therefore, there has to be a case-
by-case assessment of what agreements would still be
reasonable for the landlord and the tenant. In the course
of this, any government subsidies have to be taken into
account and the financial situation of the tenant and the

landlord have to be weighed up against each other. There
is therefore a need to examine the financial situation of
both parties.

2. Faster judicial enforcement

If the tenant and the landlord are not able to reach an a
greement out of court then it would also be possible to
bring a claim before a civil court. In this regard, the Ger-
man Government has provided for an amendment in Sec-
tion 44 of the Introductory Act to the Civil Procedure Code
according to which such claims have to be accorded
preferential treatment and the first appointment has to
be scheduled within one month following the filing of an
action. The tenant can thus be brought to the negotiating
table as quickly as possible.

It should be noted that the above-mentioned right
to the adaptation of the contract does indeed only
exist for contracts that were concluded prior to the

outbreak of the COVID-19 pandemic. Therefore,
in the future, all rental or lease agreements should
include an individual contractual clause that con-
tains specific arrangements in the case that busi-
ness premises have to close because of measures
by the government.




RA [German lawyer] Jan-Erik Twehues
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Classification under employment law of crowd-
workers in the case of control methods typical for

employees

The term crowdworkers refers to workers who take
on assignments that are made available to a group of
people (crowd). The assignments are generally offered
via internet platforms (so-called crowdsourcing plat-
forms). In practice, crowdworkers frequently work
on a self-employed basis and not as employees. The
Federal Labour Court (Bundesarbeitsgericht, BAG)
recently fundamentally clarified the status of crowd-
workers under employment law for the first time.

1. Clicking on an internet platform to get work assign-
ments

The case that the court had to rule on related to crowd-
worker C, who had made the claim, and the defendant
crowdsourcing company; the two parties had concluded
a basic agreement together with supplementary GT&Cs.
C thus obtained access to work assignments on an inter-
net platform in the form of an app installed on his mobile
phone. On the work assignment platform C was able to
take on work assignments with a simple click. His work
consisted in carrying out checks on merchandise pres-
entation at retail outlets and petrol stations. There was no
agreement in respect of the volume of work assignments
and nor was C under any obligation to take on specific
work assignments. In the space of 11 months, he thus
took on approximately 3,000 work assignments and for 20
hours of work per week he generated on average € 1,750
per month. After some inconsistencies, the company ter-
minated the collaboration with the crowdworker where-
upon the latter launched legal action over unfair dismissal.

2. Previous case-law - crowdworkers are not bound
by any instructions

According to the case-law, crowdworkers had not had
employee status up to now since, in each case, they had
been able to decide by themselves whether or not to work
for a crowdsourcing platform. This was likewise the assess-
ment of both of the lower courts (Munich Labour Court, rul-
ing from 20.2.2019, case reference: 19 Ca 6915/18; Munich
Regional Labour Court, ruling from 4.12.2019, case refer-
ence; 8 Sa 146/19), namely, that C should not be regarded
as an employee. According to the courts, the basic agree-
ment did not meet the requirements for an employment

contract since it was not possible to infer from the agree-
ment that C was obliged to perform any services. Therefore,
the claimant was neither bound by any instructions nor inte-
grated into the defendant’s operational processes. Accord-
ingly, employee status should not be presumed.

3. BAG - Crowdworkers as employees

However, in its ruling from 1.12.2020 (case reference: 9
AZR 102/20), the BAG now assumed that there was an
employment relationship in accordance with Section 611a
of the Civil Code (Burgerliches Gesetzbuch, BGB) since
the crowdsourcing company steered the collaboration via
the online work assignment platform, which it operated, in
such a way that the worker was not able to freely organ-
ise his work in terms of its place, time and content. For
the BAG, it was not relevant here whether or not the per-
son concerned was contractually obliged to accept the
offers of work. The decisive factor was the organisational
structure of the work assignment platform. According to
this, it was only possible for the users to move up to a
higher level in the rating system once they had increased
the number of assignments performed by completing sev-
eral assignments on one single route; consequently, they
would, in effect, be able to generate a higher hourly wage.

Through this incentive system the worker was induced
to carry out inspections continuously; therefore, accord-
ing to the BAG, in such cases, crowdworkers should be
regarded as employees. Nevertheless, the BAG rejected
C’s complaint because by cancelling the contract as a
precautionary measure the crowdsourcing company had
effectively terminated the employment relationship.

Pease wilz

In this case it was still possible to resolve the struc-
ture for issuing instructions on the basis of the cur-

rent 611a BGB. At the same time, the court did not
bring the debate about statutory provisions to an
end but rather opened it up further — especially tak-
ing into consideration the evidentiary problems of
workers in less transparent cases.
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IN BRIEF

Pension provisions — Salary sacrifice arrangements
where there is a sole shareholding managing director

The recognition of a pension provision requires a sal-
ary sacrifice within the meaning of the Occupational
Pensions Improvement Act (Gesetz zur Verbesse-
rung der betrieblichen Altersversorgung, BetrAVG).
If a GmbH (a German limited company) enters into a
pension commitment for its sole shareholding man-
aging director on the basis of salary sacrifices then
this requirement cannot be fulfilled because s/he is
not an employee within the meaning of the BetrAVG.

The maximum amount at which pension provisions may
be recognised is the net present value of the pension obli-
gation. In the case of a pension beneficiary who is still
working, the net present value of the pension obligation
is the product of the present value of the future pension
payments at the end of the financial year minus the pres-
ent value of the constant annual amounts on the same
date. In the case of salary sacrifice, however, the appli-
cable amount is at least the present value of the vested
future pension benefits, in accordance with the provisions
of BetrAVG, at the close of the financial year.

The Federal Fiscal Court, in its ruling from 27.5.2020 (case
reference: XI R 9/19), had to decide if the provision for an
employee-financed pension commitment of a GmbH to its
controlling shareholding managing director should be rec-
ognised at the lower net present value. This provision was
the result of providing a pension commitment on the basis of
salary sacrifices that included a contractual agreement with
respect to the vesting of future pension benefits. Contrary
to the view of the fiscal court, the judges concluded that,
in the case of a controlling shareholding managing director,
the provision for the employee-financed pension commit-
ment should not be measured at the (higher) present value,
but instead at the net present value. To substantiate this,
the court argued that salary sacrifice is not subject to the
provisions under BetrAVG, rather that the pension commit-
ment is vested (only) because of a contractual agreement.

Please note: The BFH expressly emphasised that it con-
sidered the inherent preference given to pension provi-
sions for employees within the meaning of the BetrAVG
to be constitutional.
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Corporate advertising on private cars — When do
employees (not) have to pay tax on the money

they receive?

If employers pay employees to advertise on their pri-
vate cars then they do not necessarily have to pay
tax on the payments they receive. The crucial factor
is whether or not the payments received have to be
classed as remuneration or as the employees’ other
income.

If there is no separate agreement for the car advertising
between the working parties then the local tax office will
allocate an employee’s advertising revenues to the existing
employment relationship. The payments then have to be
taxed as remuneration and the social insurance contribu-
tions must be paid accordingly.

In order to avoid this additional burden and to enable
employees to receive the advertising revenues tax-free,
the employer and employee have to conclude a rental
agreement relating solely to car advertising. The agree-
ment has to describe the benefits of the advertising for

the employer, e.g., provisions such as parking the car in a
way for the advertising to be effective, a minimum number
of kilometres driven per year or excluding other advertis-
ing partners for the car. A small sticker with the company
logo is not sufficient in this case — clearly visible advertising
placed over a large area is recommended. Furthermore,
the terms of the agreement have to comply with the arm’s
length principle and thus be consistent with the standard
conditions on the free advertising market.

If as a result of the “advertising agreement” this activity
is separated from the employment relationship then the
advertising revenues have to be allocated to the employ-
ee’s other income, which remains tax-free up to a maxi-
mum amount of € 255.

Please note: If this tax exemption limit is exceeded then
the entire revenues have to be fully taxed and not just the
amount in excess of the tax exemption limit.

Foreign currency transactions — Currency
hedging gains may be almost tax-free

Cross-border transactions with companies outside of
the eurozone normally have an inherent currency risk.
To reduce this currency risk, currency futures lend
themselves to hedging such foreign currency risks
particularly in the case of larger amounts.

Example: A German GmbH acquired a stake in a US-based
company on the basis of an agreement dated January 2020.
Since various bodies still had to give their approval, the perfor-
mance of the contract (payment of purchase price and trans-
fer of ownership) was expected in June 2020. The purchase
price in dollars was determined in January. Immediately upon
signing the agreement the buyer entered into a currency for-
ward contract with a bank to hedge the currency risk.

The Federal Fiscal Court (Bundesfinanzhof, BFH) had
to make a decision on just such a case in its ruling from
10.4.2019 (case reference: | R 20/16). In the underlying
case, the German company subsequently sold the previ-
ously acquired stake and closed out the currency future
contract. In doing so it generated an additional currency

profit in the process that, in the view of the BFH, was like-
wise subject to the tax exemption for the sale of shares.
The Federal Ministry of Finance (Bundesministerium der
Finanzen, BMF), in its circular from 5.10.2020 (reference:
IV C - S 2750-a/19/10005 :002) expressed its opinion on
when currency transactions are subject to tax exemptions.

This should only be the case if there is an instigating rela-
tionship between the acquisition of the shareholding and
the currency hedging transaction. In the BMF circular such
an instigating relationship would be assumed if, when
entering into the respective hedging agreement, the tax-
payer wanted solely to hedge the subsequent specifically
expected proceeds from the sale of shareholdings within
the meaning of Section 8b(2) of the German Corporation
Tax Act against currency fluctuations.

Please note: Conversely, losses from currency hedging
transactions (just like losses from the sale of shareholdings
themselves) are not deductible if there is such an instigat-
ing relationship.



AND FINALLY...

“Put your consumers in focus, and listen to what

they're actually saying, not what they tell you.”

Daniel Ek, born 21.2.1983 in Stockholm, Sweden. Together with Martin Lorentzon, he foun-
ded the company Spotify AB in Stockholm, in 2006, and is still the CEQ there today.
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